No-Rehire Provisions
Given the Pink Slip in
California

Effective January 1, 2020, Cal-
ifornia’s AB 749 bill largely out-
laws the inclusion of “no-rehire”
provisions in employer-employee
settlement agreements. “No re-
hire” provisions—often a boiler-
plate component of agreements
settling threatened claims or law-
suits between employers and em-
ployees—forecloses an employee
from ever again applying for a
job with the company (including
ancillary divisions, parent com-
panies, subsidiaries, and affiliate
entities). While the language of
these provisions can give employ-
ers varying degrees of latitude, in
certain cases, “no rehire” clauses
can go so far as to allow employ-
ers to summarily terminate an
employee who is inadvertently
hired by the company or its sub-
sidiary.

But AB 749, formally codified
as California Code of Civil Proce-
dure section 1002.5, voids any
such provision that remains in a
settlement agreement created on
or after the first of the year. For
victims of harassment or discrim-
ination, this means less restraint
on employment opportunity. For
employers, the bill might present

a troubling paradox: an employee
settling claims of retaliation by an
employer could theoretically ap-
ply for rehire at the company, and
allege that any decision not to re-
hire was retaliatory.

There are exceptions. AB 749
does not require employers to
continue to employ or rehire an
employee if there is a legitimate,
non-discriminatory or non-retal-
iatory reason for terminating the
employment relationship in the
first instance. And if an employ-
ee is unsuitable for the job or the
employer has made a prior good
faith determination that the em-
ployee has engaged in sexual ha-
rassment or assault, AB 749 will
not spare an employee from be-
ing denied rehire.

Johnson Fistel has counseled
both employers and employees
facing or asserting sexual harass-
ment allegations. Please contact
us for a free consultation and case
evaluation. You may contact us at
the contact details on the back
page of this Newsletter or on our
website.
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Delaware Chancery Court
Rules in Favor

of Stockholders Seeking
Books and Records

In what some have called a ma-
jor setback for Delaware com-
panies and a significant victory
for stockholders, on January 13,
2020, Vice Chancellor J. Travis
Laster of the Delaware Court of
Chancery rejected company ef-
forts to establish a heightened
showing by stockholders seeking
books and records pursuant to
Section 220 of the Delaware Gen-
eral Corporation Law in Lebanon
County Employees’ Retirement
Fund v. AmerisourceBergen Corpo-
ration, C.A. No. 2019-0527-JTL.

In  AmerisourceBergen, Vice
Chancellor Laster ordered that
stockholders be permitted to in-
spect certain company books and
records, finding the company’s
argument that stockholders must
present evidence of a credible ba-
sis of wrongdoing too “onerous”
a burden. In reaching his deci-
sion, Vice Chancellor Laster clar-
ified that the “Delaware Supreme
Court has not required a stock-
holder seeking books and records
to introduce evidence from which
the court infer the existence of an
actionable claim” against the com-
pany’s board of directors. Rather,
stockholders must only “estab-
lish, by a preponderance of the
evidence, that there is a credible

-

basis to infer possible corporate
wrongdoing or mismanagement.”
Vice Chancellor Laster under-
scored that the “credible basis”
standard is the “lowest burden
of proof” which can be satisfied
through the existence of ongoing
investigations and lawsuits, par-
ticularly by government agencies.

Vice Chancellor Laster also de-
clined to adopt the company’s
position that stockholders must
specify how they will use the
books and records obtained from
the investigation, stating “[a] re-
sponsible stockholder cannot
identify all of the potential uses
for books and records before
knowing what the books and re-
cords reveal.” In so ruling, he also
rejected several recent cases in-
terpreting Section 220 as requir-
ing stockholders to state a “rea-
son” for their proper purpose in
the demand as “beyond what Sec-
tion 220 and Delaware Supreme
Court precedent require.”

Finally, Vice Chancellor Laster
rejected the company’s argument
that Delaware precedent estab-
lished a “bright-line” rule prohib-
iting stockholders from obtaining
discovery into how a company
maintains its books and records,

stating such an approach “would
run contrary to Delaware’s case-
by-case approach to Section 220
proceedings” and allowed the
demanding stockholders to con-
duct a Rule 30(b)(6) deposition
to determine the scope of docu-
ments available. Vice Chancellor
Laster made clear that “[jJustas a
defendant can serve interrogato-
ries and depose a plaintiff about
its proper purpose, so too can a
plaintiff serve interrogatories or
notice a Rule 30(b)(6) deposition
to understand what books and re-
cords exist and who has them.”

Companies or investors with
questions or concerns regard-
ing the AmerisourceBergen opin-
ion, or about their rights, should
contact the attorneys at Johnson
Fistel to determine how we may
help assess and secure your legal
rights. You may contact us at the
contact details on the back page
of this Newsletter or on our web-
site.
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Portfolio Monitor

Johnson Fistel recognizes that
there are inherent risks when
investing in the stock market.
But the risks that an investor as-
sumes do not, and should not,
include the risk that the compa-
ny or its officers and directors
will make false and misleading
statements to artificially inflate
the company’s stock price or sell
their own stock based on insider
information.

Our Portfolio Monitor is de-
signed to alert institutional and
individual investors when one of
their investments may be affect-
ed by securities fraud, corporate
waste, or other wrongdoing. Our
Portfolio Monitor is available to
both U.S. and foreign investors.
There are no minimum portfolio
requirements or costs to partici-
pate.

In-House Monitoring

Confidential Data Protection

Complimentary Service

For more information call 619.230.0063
Click the link to learn more:
https://www.JohnsonFistel.com/stockmonitor-free-portfolio-monitoring/

Upcoming Lead

Plaintiff Deadlines

Johnson Fistel is investigating many po-
tential cases arising under the federal
securities laws. If you would like more
information, or if you wish to partici-
pate in an action, please contact us as
soon as possible to ensure that your
rights are fully protected. Listed below
are matters that the firm is investigating
and the applicable deadlines for filing a
motion with the court to be appointed
as a “lead plaintiff” under the Private
Securities Litigation Reform Act of 1995.

Company Deadline

Forescout Technologies, | 03/02/2020
Inc.

Mohawk Industries, Inc. | 03/03/2020

500.com 03/16/2020

Portola Pharmaceuticals | 03/16/2020

Inc.
Geron Corporation 03/23/2020
Qudian Inc. 03/23/2020
Opera Limited 03/24/2020
Westpac Banking 03/30/2020
Corporation
Beyond Meat, Inc. 03/30/2020
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o the SEC’s Proposed Changes to
hareholder Proposals Silence the Voice of
Small Shareholders?

The shareholder-proposal pro-
cess facilitates engagement be-
tween shareholders and the com-
panies they own. A shareholder
proposal is a shareholder’s rec-
ommendation or requirement
that a company and/or its board
of directors take certain action.
Examples of shareholder pro-
posals include proposals that
the company adopt policies that

address issues related to climate
change, diversity in the work-
place, and executive pay, among
other things.

On November 5, 2019, the Unit-
ed States Securities and Exchange
Commission (the “SEC”) voted to
propose amendments “to mod-
ernize” the rules that govern the
process for which shareholders
can include proposals in a public

Employment and Labor Litigation

The attorneys at Johnson Fistel have

obtained successful and efficient results

for both employers and employees in

litigating employment disputes, negotiating
separations and severance, and evaluating

employment policies, practices, and
contracts.

Johnson Fistel can help employers and

employees with the following issues:

e Minimum Wage & Overtime Pay

e Misclassifications (Employee/Independent

ontractor)

eDiscrimination, Harassment, & Retaliation

mployment Contracts, Severance &
Separations, & Restrictive Covenants.
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company’s annual proxy state-
ment. In general, if a sharehold-
er has continuously held at least
$2,000 in market value, or one
percent of the company’s stock
for a year, the shareholder is en-
titled to submit a shareholder
proposal, which will be voted on
by the company’s shareholders at
an annual shareholders’ meeting.
Also, a shareholder may submit
no more than one proposal to a
company for a particular share-
holders’ meeting. Often times,
a shareholder proposal will be
voted on more than once, i.e. re-
submissions, and for example, be-
tween 2011 and 2018, one-third
of the proposals voted on over
this period went to a vote two
or more times at the same com-
pany. However, to be eligible for
resubmission, the proposal must
receive at least three percent of
the total number of votes cast in
the proposals first shareholder
vote; six percent of the number
of votes cast in the second vote;
and ten percent of the votes cast if
the proposal is voted on three or
more times in the last five years.
If a proposal does not meet these
threshold requirements, then the
board of directors can exclude the
proposal from the shareholder
vote.

In its attempt to “modernize”
the rules governing sharehold-
er proposals, the SEC proposed
an amendment where in order
to submit a shareholder propos-
al, a shareholder must have con-
tinuously held at least either: (i)
$2,000 of the company’s securi-
ties entitled to vote on the pro-
posal for at least three years; (ii)
$15,000 of the company’s secu-

(Continued on page 5)
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(Continued from page 4)

rities entitled to vote on the pro-
posal for atleast two years; or (iii)
$25,000 of the company’s securi-
ties entitled to vote on the propos-
al for at least one year. Moreover,
another proposed amendment,
according to the SEC, is aimed at
limiting resubmissions of share-
holder proposals. Now, instead
of requiring resubmissions to
meet the three, six, and ten per-
cent thresholds to be eligible for
resubmission, mentioned above,
the SEC proposed amendment
would raise these thresholds to
five, fifteen, and twenty-five per-
cent, respectively. Additionally,
notwithstanding the threshold
requirements, if a proposal has
been previously voted on three or
more times in the last five years,
the board can exclude the propos-
al from a shareholder vote, if the
proposal: (i) received less than
fifty percent of the votes cast;
and (ii) experienced a decline in
shareholder support of ten per-
cent or more compared to the
immediately preceding vote. The
sixty-day public comment period
ended on February 3, 2020.

Many have come out against
these proposed amendments and
accused the SEC of silencing the
very fabric of the public markets
and those who the agency has
sworn to protect: main street in-
vestors. In an article published
in Bloomberg Law by Lisa Woll,
the CEO of US SIF, which is a lead-
ing voice advancing sustainable,
responsible, and impact invest-
ing across all asset classes, Woll
claims that the SEC, “despite its
mandate to protect investors, has
proposed a new rule that would
muffle the voices of investors
who seek to encourage public-

ly traded companies to operate
in a responsible and sustainable
manner.” Woll explains that these
amendments, in some cases,
would resultin a “massive 1200%
increase in the stock ownership
required for a shareholder to be
eligible to submit a proposal,” and
“[t]aken together, these measures
will make it much harder for in-
vestors—especially retail ‘Main
Street’ investors as SEC Chairman
Jay Clayton refers to them—to
get important issues on publicly
traded companies’ annual meet-
ing agendas.” In another article,
published by the Financial Times
by Fiona Reynolds, the chief exec-
utive of Principles for Responsi-
ble Investment, Reynolds stated
“[ilnvestor protection is a vital
part of the SEC’s mission. But this
proposed rule would severely un-
dercut the ability of shareholders
to hold management accountable
on these critical issues. PRI’s eco-
nomic analysis found the changes
would have a disproportionate ef-
fect on small and midsized inves-
tors. It would in effect lock them
out of the proxy process and re-
quire them to persuade larger
investors for their proposals to
succeed.”

It is clear that investors face a
grave risk of losing their ability
to shape the companies they own
through the shareholder-pro-
posal process. However, not all
hope is lost. There are other tools
available to a shareholder that
can effectuate important corpo-
rate change and promote corpo-
rate accountability. Specifically, a
shareholder can file a sharehold-
er derivative action on behalf of
the company against its directors
and officers for these individuals’

mismanagement of the company,
wasting of its assets, and fraud,
among other things. Through a
shareholder derivative action, a
shareholder can enable the com-
pany to adopt important corpo-
rate reforms as well as hold those
officers and directors who caused
the company harm accountable.

Johnson Fistel, LLP has a long
history of bringing successful
shareholder derivative actions
on behalf of its clients and has
obtained tremendous remedies,
which include, but are not limit-
ed to, securing settlements where
the companies: (i) have received
millions of dollars in compensa-
tion for certain officers and direc-
tors’” misconduct; (ii) appointed
new independent members of the
board of directors; (iii) adopted
significant corporate governance
reforms, which enhanced report-
ing and oversight at the board, of-
ficer, and employee level; (iv) and
formed new committees of the
board of directors.

Companies or investors with
questions or concerns regarding
the shareholder proposal pro-
cess, the filing of a shareholder
derivative action, or about their
rights, are encouraged to contact
the attorneys at Johnson Fistel for
a free consultation. You may con-
tact us at the contact details on
the back page of this Newsletter
or on our website.
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JoHNSON FIsTEL

Johnson Fistel was founded on the

following five core values: trust, hard work,
determination, integrity, and excellence in
everything we do. Our interests are aligned
with those of our clients — their success
determines our own. We embrace and
embody those ideals in everything we do.
Whether we’re pursuing damages for or
against a billion-dollar corporation or we’re
challenging a small transaction, Johnson
Fistel devotes the necessary resources to
secure the best result possible.

We believe we are only as good as our
people, and Johnson Fistel recruits only
the best, brightest, and most determined
candidates possible. Our lawyers include
those who started their training by working
for esteemed judges in both state and
federal courts, and have also worked at
the largest law firms in the world. We pride
ourselves on providing the same level of
service with a greater level of efficiency. As
a result, we have developed the reputation
for delivering big-firm results with the
efficiency and personal touch of a small
firm.

Locations

California Office

655 West Broadway, Suite 1400
San Diego, California 92101
T: 619.230.0063
F: 619.255.1856

Georgia Office

40 Powder Springs Street
Marietta, Georgia 30064
T: 470.632.6000
F:770.200.3101

New York Office
1700 Broadway, 41st Floor
New York, New York 10019

T:212.292.5690
F:212.292.5680

Contact Us:
ContactUs@JohnsonFistel.com

Visit Us:
http://www.JohnsonFistel.com
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